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Description automatically generated]ADSO’S Current Defence Family Concerns
In recent times the Government, Defence Department and DVA have come under intense national public and social media scrutiny in the following matters: 
1. The Royal Commission into Defence and Veterans Suicide revelations:
a. DVA’s Claims Processing massive backlog caused overly complex and bureaucratic processes often resulting in adversarial situations compounded by staffing level restrictions and inadequate finance allocations;
b. ADF/DVA Transition Authority’s performance inadequacy, which has improved but still requires priority attention. 
c. Mental health failings.
Its final Report will be released in September 2024

2. [image: ]The Brereton Report. 
· The public statements of previous PM Morrison and CDF Campbell has denied the presumption of innocence.
· The delay in implementing its recommendations: Justice delayed is justice denied.
· Defamation cases arising from media reporting (Ben Robert-Smith and Heston Russell).
· Defence Family’s perceived lack of adequate support from the ADF higher command to the special forces: SAS and Commandoes. 
· Media misreporting. 

3. The Australian Defence Veterans Covenant. Is symbolic and needs enforcement legislation. It only partially meets the original objective of fostering support for the veterans and their families by all levels of                                                                                                                        government, commerce & industry and the general public. The Australian Veterans’ Recognition (Putting Veterans and their Families First) Act needs to include a provision that the Commonwealth acknowledges that veterans, or their families, will not be disadvantaged relative to any other section of the community.

4. Veteran Homelessness remains a contentious issue.

5. Government and APS Integrity - Breaches of Ministerial Standards and APS Codes and Values. Multiple examples of denials of a fair process and natural justice provide evidence of systematic problems. Reactions to claimants’ claims include denial, delays in the process with years of procrastination and obfuscation in an adversarial manner. This is evidenced in the Ethicos – Howard Whitton Report that reviewed the Department of Defence’s and the Government’s approach in determining the nature of service of Rifle Company Butterworth 1970 – 1989. The latest DHAAT’s Report recommendations are with the Minister but are being contested by the claimants.

6.  The Veterans Legislation Reform – the Harmonisation of the three Rehabilitation Acts (VEA, MRCA and DRCA) first reported in the 2019 Productivity Commission’s Report has been very slow in consultation. Draft legislation is in the process of being tabled for consideration after consultation by the veteran community. A key caveat is that no veteran will be disadvantaged or at risk of reduced benefits. 

7. The need for an independent of government third party to consider mediation and recommendation of disputed claims to the approving authority - The Minister. 

8. DFRDB Commutation and Reversionary Benefits campaign remains active with both ADFRA and Ken Stone.

9. Funding support to Veterans Peak Advocacy Organisations. Contrary to previous ALP promises in Opposition since 2016 to provide financial support to ADSO and DFWA involved in advocacy (advisory for serving members, with pensions and welfare support and advocacy representation to the Parliament), it is very disappointing that the ALP in Government has reneged on that promise. 

10. Lack of Trust in DVA and Defence Nature of Service processes.

11. Lack of Ministerial visits to veterans’ organisations in regional electorates particularly where the Defence Family represents a large percentage of the voting population.

12. The Confidentiality of DVA Clients’ Medical Records. Gordon Legal has initiated an investigation for a potential class action lawsuit against the Department of Veterans’ Affairs (DVA)

13. The inequitable taxation treatment of Veteran Superannuation Invalidity Benefits: The Federal Court’s decision in the Douglas Case, has seen the Government only applying it to the older super schemes where payment started on/after 20 September 2007. Other veteran Invalidity Benefits continue to be taxed as though they are permanent benefits.

14. Brittany Higgins Compensation: its speedy process and settlement vis-à-vis veterans’ slow claims process.

15. Defence’s retention and recruitment policy failures and their potential remedies: bonus inducements, hirings of foreign mercenaries and conscription. 

16. Delays in the implementation of the Strategic Defence Reviews recommendations and Defence procurement inaction that threatens Australia’s national security. 

17. The removal from the National Security Council the ASIO Director and the ASIS Director as permanent members

18. Comparative Wage Increases. 
· The recent huge increase in wharfies’ wages in the DP World disputes supported by the Unions and the Industrial Relations Minister, Tony Bourke, shows a stark comparison to our veterans’ advocacy failure to influence the Defence and DVA Ministers’ support in their Workplace Remuneration Arrangement. For the ADF their increase was 11.2% (over 3 years).
· The ADF is a unique workforce that warrants their pay to be considered separate to the Australian Public Service (APS).

For ADSO it’s time for assertive action to prove our relevance by protecting our DF’s well-being and service entitlements with assertive advocacy engagement direct to the Minister and the Australian people. We are the protectors of our nation’s protectors.
The Federal Government’s Responsibility
It is the Defence of Australia and its people. Defence is the essence of the social contract the Government has with all Australians. In turn, military service to Australia creates a bond that unites all generations to the Australian Defence Family: for this reason, our governments have legislated specific support to our Family. 
The impact of the unique nature of military service on serving persons and their dependant families is recognised in Federal legislation and its Defence Veterans Covenant administered by the Defence Department and Veterans Affairs Department. 

How effective is the Government in meeting its responsibility?
We believe that responsibility and commitment has deteriorated over the last seven years as witnessed by the following: 
1. Ignoring  ADSO’s Policies (2022 -2025) submission to both major political parties prior to the last May 2022 Federal Election: as at today’s date no response has been received from either the Labor Government or the Coalition Opposition. 
2. Removing the DVA Minister appointment from the Labor Government’s Cabinet. 
3. Disbanding the Prime Ministers Advisory Council on Veteran matters. 
4. Delaying action on the recommendations of the 2019 Productivity Report into DVA-A Better Way to Support Veterans and consultation with the veteran community over its recommendations.
5. Delaying the approval of a Royal Commission into Defence and Veterans Suicide that has now publicly exposed the continued failure of successive Governments through its DVA, Defence and Finance Departments to discharge their legislated responsibilities to the Defence Family.
6. Ceasing the regular face to face meetings with the DVA and Defence Personnel Minister to discuss and advise on relevant policy issues.
7. Reducing the frequency of DVA Ministers’ visiting regional areas (particularly in areas of major veteran and DVA client population) to engage with veterans and their families on their concerns. DVA Minister Alan Griffin ALP (2007-2010) is the model for effective engagement.
ADSO as a peak advocacy voice for the Defence Family has been ignored by successive Federal Governments and Oppositions for the last five years.






However, the Government’s responsibility with the DVA’s National Consultative Framework (NCF), established in 2009 by the Labor Government, is effective as a formal consultative structure designed to facilitate effective communication on operational matters between the veteran and ex-service community, the Repatriation and Military Rehabilitation and Compensation Commissions, and the Department of Veterans' Affairs (DVA). ADSO is not a member of the NCF because it is not a deliverer of DVA services. 
The NCF is not a formal peak advocacy policy making body.

The Royal Commission into Defence and Veterans Suicide (Jul 2021 – Sep 2024)
[image: ]The Government’s reluctance to appointing a Royal Commission Inquiry was overcome by  Julie – Ann Finney’s successful public action campaign as well as the public advocacy of Heston Russell (Veterans Support Force). 

The Commission’s focus is the identification of systemic problems and solutions to suicide and suicidality among serving and ex-serving ADF members. Its final report release date is September 2024.

In its Interim Report August 2022, the Commissioners questioned the veteran’s community Ex-Service Organisations (ESOs) and Veteran Support Organisations (VSOs) involvement in mental health support to the Defence Family and noted that there was a lack of and an operational need for a one voice veterans advocacy peak body to Government. 
[bookmark: _Hlk158151680]Arising from that observation the RSL National (with RSL Qld and RSL NSW active involvement) initiated a National Forum for ESOs culminating in this submission to the RC - Answering the Call: An ESO informed response to a Sector Peak Body. It outlines the proposed process to establish a Peak Advocacy Body and another recommended action.
ADSO supports in principle the one voice Peak Advocacy Body concept and has advised it wants to be represented on any future joint Proposal’s Development, Planning and Implementation Team.
ADSO does not support the second recommended proposal action – a compliance Peak Body overwatch of ESOs/VSOs performance to its approved standards.






 
What ADSO’s Wants From Government

1. To re-establish an effective regular working relationship with the DVA and Defence Personnel Minister, emphasising our representative credentials and discussion of our ADSO’s Policies 2022-2025 document and current concerns so that we can keep our Defence Family and all Australians advised of his decisions and monitor their implementation.

2. To have the DVA/Defence Personnel Minister appointment reinstated in the Cabinet.

3. To re-introduce regular periodic meetings quarterly and as required with the DVA and Defence Personnel Minister.

4. To be consulted in the formulation and determination of the Terms of Reference on matters that affect our Defence Family and to present relevant submissions to those inquiries.

5. To have the appointment of a  National Veteran Dispute Commissioner along similar lines as the National  Commissioner  for Health and Veteran Suicide Prevention - Bernadette Boss, established at no expense to the veterans.

6. To formally have an independent of government investigation into the past Integrity issues allegations.

7. To ensure Government, Ministers, Parliamentarians and their Ministerial and APS staff comply with the principles of Administrative Law, the Prime Minister’s Ministerial Standards and for APS and ministerial staff their Codes of Conduct and Values. See the Whitton Report. (This is a MUST-READ document for the application of its findings to other issues that have failed – you may be surprised.)




8. To further enhance the Defence Veterans Covenant concept.

9. To provide funding support to Veterans Peak Advocacy Organisations. 

10. To assist establish a Veteran’s National One Voice Advocacy to Government legal entity. (Refer to the RSL National Forum’s proposal).
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RIFLE COMPANY BUTTERWORTH – RECOGNITION OF SERVICE: 

REPORT OF REVIEW AND RECOMMENDATIONS



Executive Summary



In summary, this Report concludes that Rifle Company Butterworth’s operational deployment has been, and continues to be, wrongly classified as ‘peacetime service’, with adverse consequences for members of the Group and possibly other Australian service veterans.  

On the basis of the documentation provided to this reviewer, the Commonwealth’s current position appears to have arisen from a series of failures by various decisionmakers since at least 1972 to identify significant errors of fact and misrepresentations of the nature of the RCB service deployment at issue. 

In particular, the 1972 recommendation by officials to the incoming government that RCB deployment in defence of Butterworth air base could be misrepresented – by the Government, for overtly political purposes -  as ‘training’, remains at the heart of this matter.

It is self-evident that for Australian forces, qualifying ‘warlike service’ may take place in peacetime where it occurs outside Australia, as it did in the case of the RCB.



Further, the analysis shows continuing failure by advisers and decisionmakers to apply the relevant criteria for correctly determining the nature of RCB service, and reliance on irrelevant later criteria for that purpose, continue to undermine the Commonwealth’s current position in relation to the status of RCB veterans.

Analysis of the more recent decisions by involved Ministers shows that the Ministerial decisions at issue have been based on previous incorrect advice by officials of the Australian Public Service, (in particular, the Nature of Service Branch and its predecessors within the Department of Defence), and previous decisions by relevant Ministers which were similarly flawed.  

In addition, this review has found numerous instances in which Ministerial decisions in relation to RCB service, and APS practice, failed to take into account the relevant statutory and policy criteria for lawful decisionmaking by Australian officials, including the requirement to afford procedural fairness to the representatives of the RCB Review Group affected by Ministerial decisions.

As a consequence, it is this review’s conclusion that the Commonwealth’s current assessment of RCB Group’s service in Malaysia is open to legal challenge.

Recommendation

This review’s recommendations are as follows: 

1. That the RCB Review Group consider making a formal approach to the relevant Ministers – the Hon Andrew Gee MP (Minister for Veterans’ Affairs and Minister for Defence Personnel) and ultimately to the Hon Peter Dutton MP (Minister for Defence) if necessary, seeking reconsideration of the RCB’s service status as assessed historically by various responsible Commonwealth Ministers.

2. That the Rifle Company Butterworth Review Group consider requesting the responsible Minister to provide a statement of reasons for the currently operating decision, as made by the previous Minister for Veterans’ Affairs, to regard RCB service as not ‘warlike service’. In particular, the statement is required to show the matters which were considered, and not considered, by the decisionmaker in making the currently operating decision, the conclusions reached, and the evidence on which the conclusions were justified. Specifically, the statement should give an account of the weight accorded, if any, to the ‘Incurred Danger Test’ established by relevant legislation.



3.  That the Rifle Company Butterworth Review Group consider requesting the responsible Minister to set aside previous decisions and determinations made by various Ministers relating to RCB operational deployment  from 1970 to 1989 (for the purpose of protecting RAAF assets at Air Base Butterworth (ABB) during the Malaysian Counter Insurgency War), and to make a fresh decision according to law.



 4. That the Rifle Company Butterworth Review Group seek specific recognition and determination by the responsible Minister on behalf of the Australian government,  for all relevant present and future administrative purposes,  that RCB’s operational deployment in Malaysia qualifies as ‘warlike service’, not as ‘Training’, on the basis that RCB’s service has hitherto been classified, wrongly, as ‘peacetime service’, due to previous failures by various APS advisers and Ministerial decisionmakers to identify  and correct significant errors of fact and misrepresentations  as to the nature of the RCB service deployment - whether due to policy or inadvertently.  



Rationale and Findings



The various decisions post 1972 to regard RCB service in protecting RAAF assets at Butterworth as ‘peacetime service’, similar to garrison duty in Australia, has denied those troops (9,000 RCB members and 12,000 RAAF personnel) eligibility to Commonwealth repatriation benefits under the Veterans’ Entitlements Act, and the award of the Australian Active Service Medal (AASM).



It is this reviews finding that RCB’s service has been classified, wrongly, as ‘peacetime service’, due to previous failures by various APS advisers and Ministerial decisionmakers to identify  and correct significant errors of fact and misrepresentations  as to the nature of the RCB service deployment - whether due to policy or inadvertently.



It is relevant that the origins of the present situation stem from the Whitlam Government’s 1972 election undertaking to withdraw all Australian forces then deployed in SE Asia. 

It is self-evident that ‘warlike service’ can be provided - and has often been provided - overseas, in time of peace in Australia.  

In the case of RCB service in Malaysia, it is evident that a series of Commonwealth decisionmakers and advisers have applied a later definition of ‘warlike service’ which did not obtain in the period of RCB service, and have failed or refused to apply the ‘incurred danger’ test which did apply to that service.

Until 1972, Australia, under its international treaty obligations, had a leading role in deterring Communist expansion in SE Asia, in particular in Malaysia. 

In 1973 the Commonwealth’s Defence Committee recommended to the incoming Government that a rifle company be retained at Butterworth.  The Defence Committee Secret Minute 2/1973 para 28. (e) refers.

‘When the Australian Battalion is withdrawn, the requirement for a company for security duties at Butterworth will be met by providing the unit, on rotation, from Australia. This could be presented publicly as being for training purposes.”

It is noteworthy that the most recent reply by Defence officials to the RCB Review Group continues to misrepresent the Committee’s advice to the Government on the proposed RCB deployment as ‘training, and incorrectly as ‘a decision’ of the Committee. 

The records show that RCB was an operational deployment of an Australian infantry combat Rifle Company in Malaysia during the Malaysian Counter Insurgency War (1968-1989).  RCB’s role was to protect (defend) the strategically deployed RAAF assets (personnel, families, aircraft, facilities including the Integrated Air Defence System (IADS)) at ABB against a recognised communist insurgent threat. 

By the recommendation of the Defence Committee in its Minute 2/73 dated 11 Jan 1973, the RCB deployment continued on a three-monthly rotation.  RCB’s protection role continued until the Peace Accord was signed between the Malaysian Government and the communist insurgent leader Chin Peng in December 1989.

In summary, the documentation shows that the incoming Government , acting on the Defence Committee advice,  effectively misrepresented the true purpose of the RCB deployment because of the sensitivities of both the Australian and Malaysian Governments. 

In this respect, it appears to be the case that the Whitlam Government’s concern to achieve its election policy of a ‘Fortress Australia’ (which sought the return of all overseas troops to Australia), and the Malaysian Government’s concern for its independent foreign policy position on neutrality and the presence of  foreign troops, provided the fundamental justifications for the Defence Committee’s advice to government that the provision of an Australian unit for ensuring security at Butterworth could be ‘presented publicly’ as being for training purposes.  

In effect, the Defence Committee’s secret 1973 advice to the incoming government amounted to a recommendation that the government mislead the Australian people as to the nature and extent of Australia’s military involvement in the Malaysian Insurgency.

 It is our view that the Defence Committee’s proposal of deliberate misrepresentation of the nature of RCB service, subsequently advocated to other Ministers by at least some officials and adopted by later Ministerial decisionmakers, has continued to contaminate all subsequent decisionmaking concerning the original RCB service deployment.

Ministers Failed to Respect Administrative Law principles

It is this review’s opinion that successive decisionmakers, including Commonwealth Ministers, have failed to observe the generally-mandated Australian Administrative Law requirements for sound discretionary decisionmaking.

In particular, we find that as persons affected by a decision, RCB Review Group were (and continue to be) entitled to procedural fairness, in relation to their various submissions to Government, in that the members were not been given a reasonable opportunity to comment on any relevant material adverse to those submission. This failure occurred on a number of occasions, and is well documented.

It is also evident that Ministers and officials have on occasion failed to take into account all relevant considerations, were influenced by irrelevant considerations, and variously failed exercise a discretionary power in a considered manner, but have instead exercised a discretionary power in accordance with a rule or policy without regard to the merits of the particular case.

[bookmark: paragraph]In short, our finding on reviewing the documentation is that Ministerial decisions on the status of RCB service as ‘not warlike service’, in the context of the Malaysian insurgency during RCB members were actively deployed to secure the air base at Butterworth amounts to an exercise of a power that is so unreasonable that no reasonable person could have exercised the power in that way and with result. 

[bookmark: _GoBack]Our considered view is to the effect that the RCB Review Group has grounds to seek a Ministerial review of the currently operant determination of their service status.

Ministers Failed to  Act in Accordance with Ministerial Standards 

It is our contention that in their dealings with the RCB matter, successive Commonwealth Ministers have failed to observe the Ministerial Standards (as variously titled), which from 2007 to 2021 have required that, as a matter of principle, Ministers will act ‘with due regard for lawfulness, integrity, fairness, accountability, responsibility, and the public interest’.

In particular, we note that the Standards require Ministers to observe fairness in making official decisions – that is, to act ‘honestly and reasonably, with consultation as appropriate to the matter at issue, taking proper account of the merits of the matter, and giving due consideration to the rights and interests of the persons involved, and the interests of Australia’.

Further, we note that the Standards require Ministers ensure that their decisions, and the decisions of those who act as their delegates or on their behalf – are open to public scrutiny and explanation.  

In our view, the continued refusal by Ministers to provide access to their decisionmaking documentation, or to any explanation of the process concerning RCB service status, could constitute a prima facie breach of the Ministerial Standards.



APS Officials to Act in Accordance with the ‘APS Code and Values’

It is relevant that APS officials, in advising Ministers, were required as a duty of their employment to observe the Values as set out in Section 10 of the Public Service Act 1999, in particular to provide the Government with advice that is frank, honest, timely and based on the best available evidence. 

Further, that duty is imposed by the APS Code of Conduct (Section 13 Public Service Act 1999), requires APS employees to act ‘with care and diligence’, and in compliance with all 
applicable Australian laws, including any instrument made under an Act. 

In this context, it is relevant the criteria for sound decisionmaking by Commonwealth officials, and for reviewability of official decisions, are set down by the Administrative Decisions (Judicial Review) Act.

It is our contention that APS officials in advising Ministers had a legal duty by virtue of their APS employment to ensure that advice provided by officials to a Minister, in the context of that Minister making a reviewable decision, excluded irrelevant considerations and errors of fact.  

While we have not been in a position to review the relevant documentation, it appears to be the case that one or more Ministers involved in making decisions about the status of RCB service in Malaysia were not so advised. 

It is our recommendation that the RCB Review Group should endeavour to ascertain, in  reviewing the history of the various Ministerial decisions on RCB service status, whether APS officials knew, or should have known, that those decisions and related policy on this matter were based on the original misrepresentation of the facts of RCB deployment in Malaysia, and whether the responsible Minister at the time was so advised.



H K Whitton

24 September 2021
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